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RECOVMENDED ORDER

Adm ni strative Law Judge ("ALJ") Daniel Manry conducted the
adm ni strative hearing of this proceeding on July 26, 2001, in

Ft. Myers, Florida.
APPEARANCES

For Petitioner: Bruce A Canpbell, Esquire
Agency for Health Care Adm nistration
Post O fice Box 14229
Tal | ahassee, Florida 32317-4229

For Respondent: Bruce D. Lanb, Esquire
Ruden, M osky, Smth, Schuster,
and Russell, P.A
401 East Jackson Street, 27th Fl oor
Tanpa, Florida 33602

STATEMENT OF THE | SSUES

The issues for determ nation are whet her Respondent
vi ol ated Section 458.331(1)(m and (t), Florida Statutes (2000),
respectively, by failing to keep nedical records that justify
the course of treatnment and by failing to practice nedicine with

that | evel of care, skill, and treatnment which is recognized by



a reasonably prudent simlar physician as being acceptabl e under
simlar conditions and circunstances. (Al chapter and section
references are to Florida Statutes (2000) unl ess otherw se
stated.)

PRELI M NARY STATEMENT

On April 3, 2001, Petitioner filed an Adm nistrative
Conpl ai nt agai nst Respondent. Respondent tinely requested an
adm ni strative hearing.

At the hearing, Petitioner presented the testinony of one
wi tness and submtted one exhibit for adm ssion in evidence.
Respondent testified in his own behal f, presented the testinony
of one witness, and submtted two exhibits for adm ssion in
evidence. The parties submtted six joint exhibits for
adm ssion in evidence. The identity of the w tnesses and
exhibits and any attendant rulings are set forth in the
Transcript of the hearing filed on August 23, 2001.

Petitioner tinely submtted its Proposed Recormended Order
("PRO') on August 27, 2001. Respondent tinely submtted his PRO
on August 31, 2001. The Transcript was filed August 23, 2001.

FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for
regul ating the practice of nedicine in Florida pursuant to

Sections 20.165 and 20.43 and Chapters 455 and 458. Respondent



is licensed as a nmedical physician in Florida pursuant to
i cense nunber MEO0057198.

2. Respondent is board certified in enmergency nedicine and
famly nmedicine. The patient at issue is CL. CL. is a 65-
year-old male with a long history of diabetes and foot probl ens.

3. On February 22, 1999, a physician at Lee Menori al
Hospital ("Lee Menorial") performed a cystoscopy of the urethra
on C.L. Lee Menorial discharged C.L. on the sane day with a
Fol ey catheter connected to a leg bag. Staff renoved the
catheter and | eg bag on February 23, 1999.

4. CL. returned to the Lee Menorial energency room on
February 25, 1999. C. L. presented with conplaints of swelling
in the left ankle, nyalgia, cough, and nausea. C. L. indicated
that the swelling in his left ankle had been present since the
removal of the |l eg bag he wore after surgery for kidney stones,
and that the swelling had not gone down as fast as he expected.
The triage nurse noted in the adm ssion notes that the left
ankl e was swollen, red, and warmto touch. The nurse al so noted
a scab on the left ankle.

5. Respondent was the energency room physician at Lee
Menorial who exami ned, diagnosed, and treated C.L. Respondent
did not fail to provide adequate nedical care to C L. in

vi ol ati on of Section 458.331(1)(t).



6. Respondent obtained an adequate nedi cal history from
C.L. The nedical history disclosed that C. L. has a | ong history
of diabetes with neuropathy and skin ulcers. C. L. also suffers
from hypertensi on and gastroparesis and is allergic to sulfa.

7. Respondent perforned an adequate general exam nation
of C.L. The general exam showed that C. L. was afebrile with
stable vital signs. CL."s lungs were clear to auscul tation.
Hi s heart rate and rhythm were regular. Hi s abdonen was soft
w t hout | ocalized tenderness, rebound, or guarding.

8. Respondent perfornmed an adequate focused exam nation of
C.L."s lower extremties. Respondent checked pul ses
bilaterally, conpared the |ower extremties, palpated the
swol | en area, pal pated for tenderness, and observed skin col or
and tenperature.

9. Respondent ordered adequate |aboratory tests for C. L.
The test results showed a high glucose | evel but showed norma
val ues of other tested itens including white blood cell count
("WBC') and el ectrol ytes.

10. Respondent diagnosed C.L. with viral syndronme and
dependent peripheral edenma. The diagnosis of viral syndrone was
consistent with C.L.'s conplaints of cough, nausea, and nuscle
aches. The diagnosis of dependent peripheral edena attributes
the swelling of the lower extremty to venous insufficiency that

interfered with return of blood fromthe swollen area to the



heart. However, such venous insufficiency is comopn in patients
with a long history of diabetes.

11. Respondent correctly prescri bed Phenergan for the
nausea and reconmended that C. L. rest, increase his fluids,
el evate his leg, and follow up with his HMO physi ci an.
Respondent verbally instructed C. L. to call his doctor the next
day for control of the diabetes.

12. Respondent did not violate Section 458.331(1)(t) by
failing to conduct a range of notion exam nation on C. L. There
was no history of trauna to the left lower extremty.

Respondent di d not observe any asymmetry in C.L.'s | ower
extremties, including redness and warnth. Respondent pal pated
the left ankle and found the presence of nonpitting edemn

13. Respondent exam ned C. L. approximately an hour and a
hal f after the triage nurse observed that the left ankle was red
and warmto touch. C L. was anbul atory when he entered the
emergency room and had been wal king on the ankle for an
undeterm ned period. After entering the enmergency room the
triage nurse took C. L. off of his legs and elevated the left
| ower extremty. The dissipation of redness and warnth between
t he exam nations by the triage nurse and Respondent is
consistent wth both the absence of trauma and the | ong history

of di abetes.



14. The redness and scab observed by the triage nurse is
consistent with the neuropathy and skin ulceration that
acconpanied C.L."s long history of diabetes. Two podiatrists
have treated C.L. since 1992 and have intermttently observed
the synmptons in C.L."s lower extremties.

15. Respondent did not observe a scab on the left |ower
extremty. Nor did Respondent observe any abnornal redness.

The di screpancy between the observations by the triage nurse and
by Respondent is attributable to Respondent's greater experience
and famliarity of synptons conmon to patients with a | ong

hi story of diabetes. Patients with diabetes are one of the nost
common types of patients seen in emergency roons. Respondent is
board certified in both famly and energency nedicine. He has
nore than 15 years' experience in enmergency nedicine. The
triage nurse had only recently begun as a triage nurse and had
previ ously worked as a | abor and delivery nurse. The redness
and scab observed by the triage nurse were abnormal in her
experience but was normal neuropathy and ul ceration for diabetes
patients in Respondent's experience.

16. A physician with experience in treating diabetic
patients expects to see edenma of the |legs and feet as well as
ski n changes, including inflammtory conponents. Redness and
scabbed or abrasive areas are common to patients with a | ong

hi story of diabetes.



17. Respondent did not violate Section 458.331(1)(t) by
failing to conduct further tests to rule out cellulitis.
Respondent properly ruled out cellulitis based on his clinical
findings. Respondent did not observe any redness or warnth in
the left lower extremty. |If cellulitis were present in C. L.,
the redness and warnth observed by the triage nurse woul d not
have dissipated in the period between her exam nation and that
of Respondent. C.L.'s nornmal WBC was consistent with other
clinical findings that cellulitis was not present.

18. Respondent did not violate Section 458.331(1)(t) by
failing to conduct a sonogram or ultra sound, to rule out deep
vein thronbosis ("DVT"). Recent nedical studies show that pain
and swelling in the lower extremties are not associated with
any significant nmedical risk for DVI. A risk for DVT would
require a patient who presented with pain behind the knee or in
the thigh and with a history of significant inmobilization.

C.L. did not present any clinical synptons that justified a
sonogramto rule out DVT.

19. CL. did not present any of the major risk factors for
DVT such as cancer, estrogen therapy, and prol onged
i mmobi li zation after surgery. The same-day surgery on C. L. for
ki dney stones did not imobilize C L.

20. Respondent's expert witness is board certified in

i nternal nedicine, enmergency nedicine, forensic nedicine, and



gual ity assurance. He has served on the board of quality
assurance in enmergency nedicine for approximtely 20 years. |If
Respondent were to have ordered a sonogramin the absence of
clinical findings, it would have constituted an over-utilization
of diagnostic tests and woul d have been i nappropriate under the
ci rcumst ances.

21. Respondent did not violate Section 458.331(1)(t) by
failing to order X-rays. There were no clinical findings to
support X-rays. C.L.'s lungs were clear on exam nation. The
absence of an el evated WBC, the absence of a fever, and the
absence of any abnormal pul nonary function suggested that C. L.
was not suffering from pneunonia, bronchitis, or congestive
heart failure. There was no history of trauma to the left
ankl e, and X-rays woul d have shown only bony structure or
fracture.

22. Respondent did not violate Section 458.331(1)(t) by
failing to treat C. L. for his elevated glucose. The |aboratory
tests showed that C. L. had a glucose | evel of 317. A person
wi t hout di abetes and a wel | - mai ntai ned di abetic may have a
gl ucose | evel of 200.

23. Wen the body fails to utilize glucose appropriately a
condition can develop that is known as di abetic ketoaci dosis.
The body then attenpts to netabolize protein to create energy.

This results in the production of acid which | owers the pH of



t he body and causes electrolyte abnormalities. Diabetic
ket oacidosis can result in cardiac arrhythmas and ultimately
lead to death if left untreated.

24. There is no direct correlation between el evated bl ood
sugar |l evels and diabetic ketoacidosis. C. L.'s electrolyte
| evel s were normal. There was no | ow carbon dioxide | evel that
woul d have suggested the presence of acidosis. The normal
el ectrolyte results showed that C. L."s high glucose |evel had
been present for a nunmber of weeks and was a chronic condition,
rat her than acute or enmergency condition. It was appropriate
for Respondent to refer C.L. to his primary physician for
treatment of the el evated gl ucose.

25. Respondent verbally instructed C.L. to see his primary
physi ci an the next day. The witten instructions given to C L
upon di scharge instructed C.L. to consult his primary physician
within five to seven days. Both the verbal and witten
instructions were appropriate for a patient with a chronic
el evated gl ucose.

26. Respondent did not violate Section 458.331(1)(t) by
prescribing Phenergan for C.L. It was not nedically prudent to
assune that C. L. was already on a pain nedication as a result of
the previous surgery for kidney stones. The nedical necessity
for pain nedication passed with the kidney stones, and the Fol ey

cat heter and bag are painless after insertion.



27. Respondent did not docunent in C. L."s nedical records
several aspects of the nedical history and exam nation of C. L.
Respondent did not docunent that he checked pul ses bilaterally,
conpared the |l ower |egs, palpated for tenderness in the calf,
and observed for skin color and tenperature. Respondent did not
docunent a diagnosis of high blood sugar, that the verbal
recommendation to increase fluids was in recognition of high
bl ood sugar, or that Respondent reconmended that C. L. follow up
the next day with the primary care physician. Respondent did
not docunent the duration or nature of C. L.'s conplaints of
nmyal gi a, cough, and nausea.

28. Respondent did not fail to maintain adequate nedi cal
records in violation of Section 458.331(1)(m. Respondent
docurents only positive, or abnormal, findings and does not
docunent negative, or nornmal, findings. Respondent's practice
is consistent with that of approximately "99 percent"” of
emer gency room physicians. Proper record-keeping required
Respondent to docunent that he observed the peripheral pul ses
and pal pated the left ankle only if Respondent observed any
negative findings.

29. The reference to the lower left extremty is an
adequat e docunentation in the nedical records. The Iower left
extremty refers to that portion of the leg fromthe knee down.

The patient conplained of swelling in the left ankle, and it is

10



inplicit in the chart that the reference to the |Iower |eft
extremty neans the left ankle. |f Respondent nmade any positive
findings in any other area of the left |Iower extremty, he would
have noted those positive findings on the chart.

30. The remaining omssions in the nedical records are
consistent with the standard applicable to energency room
physi ci ans. Medical records for energency nedicine are
characteristically |l ess conplete than the records of an office
practice. In conparison to the structured environnment of an
of fice practice, the environnent of a high-vol une energency
room such as that at Lee Menorial, is chaotic. The enmergency
room physician is constantly called fromone problemto the
next . As a general rule, approximately 10 percent of the
energency patients are critical, 25 percent are very ill, and
fifty percent are fairly mnor. There is less tine for record-
keeping in the energency roomthan there is in a typical office
practice. The nedical records maintai ned by Respondent for C. L.
are quite extensive for an energency room environnent.

31. The nedical records maintai ned by Respondent for C L
justified the diagnoses of viral syndronme and peri pheral edena.
The nedical records also justified the course of treatnent.

CONCLUSI ON OF LAW

32. The Division of Administrative Hearings has

jurisdiction over the parties and the subject matter. The

11



parties received adequate notice of the adm nistrative hearing.
Section 120.57(1).

33. The burden of proof is on Petitioner. Petitioner nust
show by cl ear and convi nci ng evi dence that Respondent conmtted
the violations alleged in Adm nistrative Conplaint and the

reasonabl eness of any proposed penalty. Departnent of Banking

and Fi nance, Division of Securities and |Investor Protection v.

Gsbhorne Stern and Conpany, 670 So. 2d 932, 935 (Fla. 1996);

State ex rel. Vining v. Florida Real Estate Conm ssion, 281 So.

2d 487 (Fla. 1973); Ferris v. Turlington, 510 So. 2d 292 (Fla.

1st DCA 1987).
34. Petitioner did not satisfy its burden of proof.
D sciplinary statutes such as Section 458.331(1)(m and (t) are
penal in nature and nust be strictly interpreted against the
aut hori zation of discipline and in favor of the person sought to

be penalized. Minch v. Departnent of Business and Prof essional

Regul ation, 592 So. 2d 1136, 1143 (Fla. 1st DCA 1992);

Fl ei schman v. Departnent of Business and Prof essiona

Regul ation, 441 So. 2d 1121, 1123 (Fla. 3rd DCA 1983.); Lester

v. Departnent of Professional and Cccupati onal Regul ati ons,

State Board of Medical Examiners, 348 So. 2d 923 (Fla. 1st DCA

1977).

12



35. Petitioner nust prove each elenent required in the
statutory definition of the violation by clear and convincing
evidence. In order for evidence to be clear and convincing:

The evi dence nust be of such weight that it

produces in the mnd of the trier of fact a

firm. . . conviction, wthout hesitancy, as
to the truth of the allegations sought to be
est abl i shed.

Slomowi tz v. Wal ker, 429 So. 2d 797, 799 (Fla. 4th DCA 1983).

36. The evidence subnmitted by Petitioner was |ess than
clear and convincing. It consisted of the testinony of an
expert w tness who was not present during the exam nation of
C.L. The witness based her testinony concerning the allegation
t hat Respondent failed to provide adequate care to C.L. on a
review of the records.

37. The testinmony of all three of the witnesses at the
hearing was credi bl e and persuasive. However, the burden of
proof is on Petitioner. Petitioner nmust satisfy its burden with
cl ear and convincing evidence. The difference of opinion
bet ween equal |y credi bl e and persuasive experts did not |eave
the trier of fact a firmconviction, w thout hesitancy, of the

truth of the allegations Petitioner had the burden of proving.
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RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat Petitioner enter a Final Oder finding
t hat Respondent is not guilty of violating Section 458.331(1)(m
and (t) and dism ssing the Adm nistrative Conplaint.

DONE AND ENTERED this 28th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 28th day of Septenber, 2001.

COPI ES FURNI SHED:

WIlliamW Large, Ceneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A00
Tal | ahassee, Florida 32309-1701

Tanya W |ians, Executive Director
Board of Medi ci ne

Department of Health

4052 Bald Cypress Way, Bin AO00

Tal | ahassee, Florida 32309-1701
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Bruce A. Canpbell, Esquire

Agency for Health Care Adm nistration
Post O fice Box 14229

Tal | ahassee, Florida 32317-4229

Bruce D. Lanb, Esquire

Ruden, MC osky, Smith, Schuster,
and Russell, P.A

401 East Jackson Street, 27th Fl oor

Tanpa, Florida 33602

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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